I. INTRODUCTION The state-initiated challenges to the Patient Protection and Affordable Care Act 1 (the "Act") give the courts an important opportunity to recognize state autonomy as an essential aspect of constitutional govemance. 2 Existing federalist jurisprudence does not adequately protect the sovereign ca- 7. See Cox, supra note 3, at 1316 (explaining how government actions are perceived by the public as social messages regarding political truth and the relative power of the government actor). In this Note expressivism will be applied in terms of the political values enforced by structural provisions of the Constitution, and how these values should be used as a threshold on state and federal power. expressly limited federal authority, the text of the U.S. Constitution says little regarding the regulatory autonomy of the states. 9 In fact, without an understanding of the social and political values underlying divided sovereignty, and without looking at the constitution's text as a symbiotic whole, the powers enumerated to Congress by Article 1, Section 8 of the Constitution, "fairly admit of a construction that permits the national government to act very nearly as it were a government of general legislative power." 10 Thus, where the courts view textual provisions regarding state and federal power as solely self-limiting, the states are left largely at the whim of federal authority.
Modem jurisprudence reflects this concept of broad national power. In fact, the expansion of federal power under the Commerce Clause led Justice Rehnquist to refer to the lOth Amendment's reservation of broad police powers to the states as "one of the greatest fictions of our federal system." 11 While a strong federal government is essential, and it was this need for a general government "adequate to the exigencies of government and the preservation of the union" that led to the adoption ofthe U.S. Constitution, federalist jurisprudence must also protect the role of the states. 12 For this reason, it is necessary to couple the legal theory underlying the anticommandeering rule with an expressive understanding of the constitutional limits of state and federal power.
It is the purpose of this Note to outline a new judicial approach to the limits of state and federal power that expresses the values that underlie the structural provisions of the Constitution. Such a rule flows from the idea that ''the nature of a constitutional system imposes on the judiciary an obligation to engage in principled, consistent analysis and to make. decisions that are capable of rational reconciliation with governing textual directives."13 This rule will be adapted from the anti-commandeering rule. It 9. See, e.g., Michael Paulsen, Debate on the Original Meaning of the Commerce, Spending and Necessary and Proper Clauses, in ORIGINALISM: A QUARTER CENTURY OF DEBATE, 253 (Steven G. Calabresi ed., 2007) (arguing that a textual reading of the Constitution does not explicitly protect "federalism" as a requisite structural aspect of political order).
10. /d. at 254 (arguing that the power to tax, spend, regulate commerce, wage war and displace state regulation expressly enumerated to Congress by Article 1, Section 8 of the Constitution necessarily suggests broad national powers).
11. Hodel v. Virginia Surface Mining & Reclamation Assn., Inc., 452 U.S. 264, 307 (1981) (Rehnquist, J., concurring).
12. THE FEDERALIST No. 40 (James Madison) (arguing that the need for a stronger federal government was the underlying reason for the disposal of the Articles of Confederation and ratification of the federalist Constitution and explaining further that the states remained in their sovereign capacity, limited only by the powers specifically enumerated to Congress).
13. Martin H. Redish, THE CONSTITUTION AS POLITICAL STRUCTURE, 9-10 (Oxford University Press 1995); see also Charlton will examine state and federal action for how it impacts the government's ability to realize the values that underlie the federal system designed by the U.S. Constitution. It will in turn be applied to the provisions of the Patient Protection and Affordable Care Act to demonstrate its prima facie violations of these values. Federal regulation of health insurance as a general matter is not the issue of this critique. Federal reform of health insurance can be done constitutionally and may be an appropriate way to approach existing problems. Rather, this Note will demonstrate why the particular tact ofthe Act's regulatory scheme, the use of state governments as administrative bodies, does not fit within the political structure laid out in the Constitution. If nothing else, this Note will bring to light how existing Supreme Court jurisprudence ignores fundamental mandates in the constitution's structuring of political power, in favor of judging Congressional action through a tailored, self-contained reading of Article I, Section 8. The expressive approach advocated here is just one way to correct this discrepancy, and the state challenges to the Patient Protection and Affordable Care Act are only one embodiment of this jurisprudential failure.
Before the recommended rule can be developed and applied to the Act, it is necessary to examine the provisions of the Act and the stateinitiated claims to enjoin their enforcement. It is also essential to review current understandings of state and federal power, and the inadequacy of the anti-commandeering rule to protect state autonomy in this jurisprudential context. Next, it is necessary to outline the values that manifest from a well-enforced federalist system. This section will explore the purposes behind the nation's governing architecture in terms of the values it conveys. These values will in turn be used to construct the anti-commandeering rule in a manner that protects state regulatory autonomy and in turn the Constitutional rule oflaw. 14 Finally, this rule will be applied to the Patient Protection and Affordable Care Act to show both its benefits to and inherent violations of constitutional federalism
ll. BACKGROUND-LEGAL CHANGES AND STATE CHALLENGES

A. Legal Changes in the Patient Protection and Affordable Care Act
The most controversial provision of the Patient Protection and Affordable Care Act requires that all citizens acquire a qualified health insurance Constitution establishes an enduring relationship between states and the national government," and arguing.that government activity should be adjudged for how it complies with ''behavioral norms ... that are consistent with the enduring nature of their interaction [between the national government and the state governments] under the constitutional structure of federalism.").
14. See Cox, supra note 3, at 1348 (arguing that anti-commandeering cases do "not rely explicitly on expressive harms" when invalidating intrusive federal legislation, and therefore fail to protect state autonomy). policy or pay a fine. 15 This provision is referred to in the Act as the Essential Coverage Requirement, and informally as ''the individual mandate." Congress argues that the individual mandate is within its enumerated power "to regulate commerce with foreign nations, and among the several states, and with the Indian tribes.'' 16 The Commerce Clause, however, has never been interpreted ''to include the regulation of a person's decision not to purchase a product, notwithstanding its effect on interstate commerce." 17 However, the district court in the Florida proceedings notes that while this exercise of power may be unprecedented, it is not necessarily unconstitutional. 18 If the individual mandate is upheld by the Supreme Court, its enforcement will serve to expand the scope of Congress's sovereign authority and retract that of the states. Translated into judicial precedent, this outcome is in itself a change of law. In this way, the enforcement of the individual mandate would result in both a new parameter on individual decision-making and a substantive change in Constitutional law.
The Act also contains important changes for the regulation of health insurance. It introduces federal control through the direct regulation of health insurers, the establishment of a regulatory program for the administration of intrastate insurance markets, and the ubiquitous oversight of the Department of Health and Human Services. Beginning with the specific regulation of health insurers, the Act amends the Public Health Service Act to guarantee all Americans access to health care by requiring insurers to accept all applicants for coverage. 19 In the same set of amendments, the Act interdicts insurers from denying coverage to individuals based on a preexisting condition or current health status; and also from charging different rates for any reason other than age, the type of plan (individual or group), the rating area, or tobacco use. 20 Additionally, the Act requires the Secretary of Health and Human Services ("Secretary") to develop an "essential health benefits package" that establishes the minimum set of benefits all health insurance policies must offer? 1 It should be noted that these changes [Vol. 9:1 in the law are again two-fold: they introduce new rules for society, while broadening the jurisprudential concept of federal sovereignty under the Constitution. The direct regulation of minute aspects of insurance law also contradicts the long-standing principle of reverse preemption embodied by the McCarran-Ferguson Act, which· protects state regulation of the "business of insurance" from incidental preemption by broad acts of Congress? 2 However, some courts have held that the reverse preemptive effect of the McCarran-Ferguson Act does not apply where the challenged federal law is a deliberate effort by Congress to regulate the insurance industry? 3 In turn,
the McCarran-Ferguson Act will not likely be used to limit the preemptive effect of the Patient Protection and Affordable Care Act. As mentioned above, the Patient Protection and Affordable Care Act makes important changes to the administration of intrastate insurance markets.24 These changes are most important for the purposes of this Note because they coerce the states to undertake a specific regulatory program in an area traditionally reserved to the police powers of the states. 25 In effect, the Patient Protection and Affordable Care Act represents a near-total shift in the locus of insurance regulation from the states to the federal government.
The Act requires that each state establish an "American Health Benefit Exchange" ("Exchange") that ''facilitates the purchase of qualified health plans." 31 The Exchange must be either a nonprofit organization or a government agency established by a state. 32 The exchange must enforce certification standards and procedures for qualified plans in line with federal direction. Plans offered in state Exchanges must be "qualified plans," meaning that they must include benefits at least as extensive as the essential health benefits package established by the Secretary. 33 The states must cover the cost of benefits required for qualified plans that exceed those required by the essential benefits package. 34 The Secretary is required to establish a standardized format to present the coverage offered by state exchanges to consumers. 35 The states must publish this information and provide additional consumer support through a website dedicated to the exchange. The states must also create a phone line for these same purposes. 36 The states must inform applicants to the exchange of their eligibility for Medicare and Medicaid benefits, and enroll those applicants in such programs when they are identified as eligible. 37 the Secretary ultimate regulatory priority over these exchanges, requiring her to establish criteria for certified plans (which are also called "qualified" plans) and set standards for the development of state exchanges. 38 Further, the Secretary must review and approve state exchanges each year. 39 The Comptroller General is further directed to conduct a semi-annual study of competition in the health insurance exchanges, and to submit the study to Congress along with recommendations for administrative or legislative changes deemed necessary to increase competition in health insurance exchanges. 40 No federal funding will be provided to the states in respect to the administration of the Exchanges after January 1, 2015. 41 The Act also requires states to establish a "Small Business Health Options Program" in which the state assists small businesses in acquiring health insurance for their employees. 42 States in compliance with the federal regulations may apply for a waiver of this and other provisions to take effect in 2017; however, approval of this waiver is contingent on the state offering health coverage at least as extensive as the essential benefits plan, and offered through an Exchange. 43 Further, such coverage must include the type of cost-sharing and premium limits outlined in the Act. 44 Ultimately, the states may elect not to administer the regulatory scheme established in the Act. In such a case, the federal government will assume the "full regulatory burden" of the Act, effectively giving the federal government exclusive regulatory autonomy over that intrastate insurance market. 45 So even if the states are allowed to opt out, they will nonetheless lose their regulatory autonomy over health insurance, and in turn, serve a diminished 1803l(d)(4)(F) (2011).
38. role in the federal system. Likewise, even if a State is given a waiver, it must still use its political infrastructure to create state law requiring insurance companies to provide the essential benefits package outlined in the Act. Additional laws must be passed or other political action taken to setup the state exchange.
In February 2011, the Empowering States to Innovate Act was introduced in the Senate to move up the effective date of state waivers from 2017 to 2014. 46 Despite the name, it does not provide any additional latitude for state innovation. If passed, it would only mean that states that are given waivers would no longer have to enforce the waived provisions in the time between the Act's effective date in 2014 and the waiver's effective date in 2017. The bill has not passed.
As of June 2011, the federal government had granted short-term waivers to the Act's minimum coverage limits for 1,433 separate health plans on the grounds that the provision would force the plan's provider to raise premiums or restrict access to benefits. 47 September 22, 2011 was the final day for applications to this waiver program. The federal government also granted a waiver to the state of Maine for the provisions requiring insurance providers to spend at least eighty percent of premium dollars on providing health services. 48 Maine was granted the waiver on the grounds that this requirement would destabilize its insurance market because the requirement would cause a major provider to leave the state network. 49 The waiver program presents its own constitutional problems by compromising the rule of law and encouraging cronyism.
The Act also requires the states to establish one or more ''reinsurance" entities to collect payments from health insurance providers and third party administrators on behalf of group plans, which the reinsurance entity distributes to health insurance providers that cover high-risk individuals in the individual market. 50 These entities are intended to stabilize premium prices in insurance markets that will no longer be allowed to exclude high-risk 46 individuals from affordable health plans. 51 It leaves the Secretary to develop a plan for this stabilization, and to define which insurers must pay into the reinsurance program and how much. 52 The Act also establishes the Preexisting Condition Insurance Plan. 53 Under this provision, the Secretary must create a high-risk insurance pool program for individuals with preexisting conditions, and contract with qualified entities (States and nonprofits) to provide immediate access to health insurance for these individuals. 54 A State may submit an application to Health and Human Services ("HHS") for permission to administer the program, 55 and an initial allocation of $5 billion will be made to each participating state to cover related costs. 56 All of these changes introduce federal micro-management to intrastate insurance markets.
Title II of the Patient Protection and Affordable Care Act makes changes to the administration of Medicaid and Medicare. One of the largest changes is the expansion of Medicaid eligibility to all individuals under the age of 65 who are not pregnant and not currently eligible for Medicaid or Medicare, and whose income does not exceed 133% of the poverty line. 57 The federal government is required to fully fund the medical assistance given to these newly eligible individuals from 2014 through 2016. 58 Funding for newly eligible individuals is set at 95% for 2017, 94% for 2018, 93% for 2019, and 90% for 2020 and each year after. 59 While the newly eligible individuals are nearly completely funded by federal dollars, the Act requires states to stop using disproportionate share considerations in distributing payments to hospitals under a state plan. 60 tracted from each state's share of Federal medical assistance funding. 62 Jn turn, the increase in federal dollars devoted to fund newly eligible Medicaid participants is essentially offset by the decreases in federal distributions under DSH. This means the states will bear new costs under the PP ACA, since the increases in federal assistance under the Act are offset by corresponding decreases. In other words, the PPACA forces the states to pay for new entitlements created by the federal government and inhibits the ability of states to compensate hospitals with particularly large numbers of indigent patients. While hospitals heavily dependent on Medicaid reimbursement will still be repaid for a percentage of their costs related to participating patients, these hospitals will no longer be given the full amount of additional compensation represented by DSH. Since Medicaid does not fully reimburse a hospital, DSH payments have been a way to mitigate the cost of serving Medicaid patients. 63 If states do not make up for missing DSH payments, the care offered at public and private hospitals with large numbers of Medicaid patients will likely suffer. The federal government may counter this assertion by stating that DSH payments are reduced based on the uninsurance rate in the state, and will therefore only affect hospitals in states where most people are paying customers. 64 However, this argument fails to account for the fact that many newly insured· individuals will be Medicaid recipients. In turn, even ifuninsurance rates are lower under the new regulatory regime, hospitals will still only receive partial compensation for a large number of newly insured individuals.· This leaves them in essentially the same position as before, except without the mitigating factor ofDSH payments.
Beyond new fiscal rules, the Act establishes limits on state flexibility regarding Medicaid eligibility standards, payment structure, and state-level administration in general. Each of these limits comes in the form of a condition upon the receipt of federal medical assistance funding. 65 First, the Act requires states to undertake new enrollment procedures, including the use of digital enrollment and a system that can identify and enroll individuals eligible for Medicaid when they apply for a plan through the state exchange.66 As mentioned above, the Act also eliminates existing state-bystate eligibility standards, which often exclude individuals within one hun- •. by 'reducing them to puppets of a ventriloquist Congress'"). The provisions listed in this section make the states into ''puppets" of the federal government by putting them in a position where they must either perform expansive vast reforms of intrastate health insurance markets and implement federal regulatory schemes,programmatic undertakings or lose funding for essential public programs and/or their administrative role in the regulation ofhealth insurance. While the states may opt out of the Act's administration, the federal government is still acting as puppet master, as it controls the shape of state level public policy one way or the other. [Vol. 9:1 even a non-economic activity, but rather "entirely passive." 80 Virginia argues that the ''regulation of [such] non-economic activity under the Commerce Clause is possible only through the Necessary and Proper Clause." 81 However, the Necessary and Proper Clause only supplements the authority of Congress when the means implemented to reach the enumerated power are "appropriate," "plainly designed to that end," and "consistent with the letter and spirit of the Constitution.',s 2 Virginia argues that the individual mandate is not consistent with the underlying principles of the Constitution because it presumes to give Congress power that runs contrary to basic concepts of justice. 83 Specifically, the Commonwealth speculates that Congress created the individual mandate as a means to fund comprehensive health reform by "making healthy young adults and other rationally uninsured individuals cross-subsidize older and less healthy citizens.'' 84 The Commonwealth argues that this is akin to a policy which takes the property of A and gives it to be B, something that American concepts of justice do not tolerate. 85 Virginia's complaint also claims that the noncompliance penalty provision in section 1501 of the Act is unconstitutional because it "does not meet the historical criteria for a tax.'' 86 Specifically, the plaintiff argues that to fall under Congress's Article I, Section 8 tax power, the intended "tax" must have the purpose of generating revenue for the support of the government, while the clear purpose of the noncompliance penalty provision is to regulate behavior, not create revenue. 87 In response to the Commonwealth's complaint, the federal govern- equiring citizen-to-citizen subsidy or redistribution is contrary to the foundational assumptions of the constitutional compact").
84. See id., 13. 85. See id. , 20 (quoting Calder v. Bull, 3 U.S. 386, 388 (1798) (plurality opinion) (arguing that "an ACT of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority," and that any policy which takes the property of A and gives it to B does in fact runs contrary to this "great first principle")). (1940)) (holding that to pass constitutional muster, a penalty must be used to further a constitutionally enumerated power). ment argues that the individual mandate falls within the traditional scope of Congress's regulatory powers under the Commerce Clause. 88 The defendant's argument is essentially that "the sum of individual decisions to participate or not in the health insurance market has a critical effect on interstate commerce," and in tum draws these decisions within the definition of economic activity properly regulated under the commerce clause. 89 In support of this position, the government likens the requirement to purchase insurance with its regulation of non-commercial wheat growers in Wickard v. Filburn. 90 Additionally, the federal government argues the penalty imposed for failure to meet the individual mandate is within Congress's Article I, Section 8 power to tax and spend. 91 The defendant argues that the mandate falls within Congress's power to tax as a means to provide for the "general welfare," and can therefore be checked only by the electorate. 92 In August of 2010 the district court denied the federal government's motion to dismiss. 93 In December the district court granted the Commonwealth of Virginia's motion for summary judgment. 94 The court prefaced this latter decision by noting " [ d] espite the laudable intentions of Congress in enacting a comprehensive and transformative health care regime, the legislative process must still operate within constitutional bounds." 95 3:10-cv-00188), 2010 WL 3952346 (claiming that the individual mandate is within Congress's commerce clause power because it "regulates conduct with substantial effects on interstate commerce" and arguing, in addition, that the individual mandate is essential to achieve the Act's larger reforms, and that the decision in Gonzales v. Raich supports the idea that "Congress has the authority to take those measures that it rationally finds necessary to give effect to its regulation of interstate commerce").
89. (1942)) (holding that while noncommercial wheat growers are not engaged in interstate commerce, their production effects supply and demand curves ofthe lager market, and in tum Congress is justified in regulating their production of wheat). In the present case the government argues that the Wickard decision applies to the individual mandate because by not buying insurance, the uninsured have an impact on the cost of insurance and health care in general.
91. Jd. at 612 (outlining the defendant's argument that the penalty is within Congress's power to tax and spend because the legitimate exercise of such power depends on the measure being a means to raise revenue and reasonably related to the ultimate end of the associated regulation).
92 relates to this case, these constitutional bounds are the "outer limits" of the commerce clause. 96 The court concluded that to pass a constitutional challenge, the target of the regulation must be economic in nature, it must affect interstate commerce, and it must be an "activity." 97 In this context, the court decided that the decision not to enter the health care market is outside the historical scope of the commerce clause. 98 The court also concluded that the penalty attached to the mandate is not a tax, but rather a penalty. 99 As a penalty not attached to the exercise of an enumerated power, the measure is not constitutional. 100 In sum, the court found the individual mandate and corresponding penalty unconstitutional but declined to enforce an injunction against the enactment of the provisions at this time.
The United States Court of Appeals for the Fourth Circuit reversed the district court's decision for lack of standing. 101 The court held that the Commonwealth's assertion of standing via the conflict between the federal mandate and the Virginia law prohibiting the forced procurement of health insurance is insufficient to establish standing. Specifically, the court argues that the conflict of laws does not satisfy the "irreducible constitutional minimum of standing" laid out in Ltljan v. Defenders of Wildlife, which requires a plaintiffto demonstrate that: (1) it has suffered an injury in fact; (2) there is a causal relationship between the injury and the conduct complained of; and (3) a favorable ruling will likely redress that injury. 102 The circuit court held that Virginia suffered no cognizable harm because the individual mandate applies to individual citizens, and places no burden on the Commonwealth of Virginia. 103 The court explained that to satisfy the injury in fact prong of the Ltljan standard of standing, the Commonwealth must "demonstrate that the individual mandate ... 'invades' its 'legally protected 97. Cuccinelli, 728 F. Supp. 2d at 781 (E.D. Va. 2010) (arguing that precedent shows that regulatory authority under the commerce clause must be "triggered by some type of selfinitiated action").
98. /d. at 782 (concluding that Congress can only regulate "self-initiated action," and that the decision not to purchase health insurance is not a self-initiated action).
99. /d. at 786-788 (concluding that the noncompliance penalty is in fact a penalty and not a tax, because it was repeatedly referred to as a penalty during and before the trial, and to be a tax Congress must intend it to be revenue raising measure). 
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interest,' in a manner that is both 'concrete and particularized' and 'actual or imminent. "' 104 In this regard, the Commonwealth asserted that the individual mandate interferes with or commandeers its sovereign capacity to enforce duly passed state laws, and thereby imposes a cognizable harm sufficient to establish standing. 105 The circuit court, however, concluded that the Virginia law prohibiting forced purchase of health insurance merely attempts to immunize state citizens from federal law, and is not an assertion of sovereign power, as the Commonwealth lacks the sovereign capacity to nullify federallaw. 106 In this way, the circuit court argues, the enforcement of the Virginia law is stifled not by the mandate provision of the Patient Protection and Affordable Care Act, but by the Supremacy Clause of the U.S. Constitution. 107 As argued, the Commonwealth's assertion of standing therefore fails because a legitimate exercise of state sovereignty was not hindered by the challenged federal law, as is required to establish standing on the grounds of state sovereignty. Since standing was denied, the Fourth Circuit decision did not reach the constitutionality of the individual mandate. On this point, and as an important aside before moving on to the multi-state case, it should be noted that the Fourth Circuit decision was based solely on the standing arguments related to Virginia's challenge to the individual mandate. Sovereignty standing may exist in regards to a state's challenge of the Medicaid and insurance industry reforms-provisions that Virginia did not challenge.
In fact, the federal government conceded such standing in the multistate case decided by the Eleventh Circuit and challenged plaintiff states' standing only in regards to the individual mandate. 108 Like the Fourth Circuit, the Eleventh Circuit saw the standing of the plaintiff states with regards to the individual mandate as problematic. 109 However, the Eleventh Circuit avoided the question by holding that since individual plaintiffs had standing on the matter the law did concern itself with finding additional sources of standing for the plaintiff states. 110 Substantively, the complaint brought by multiple states in the Northem District of Florida offers some insight into judicial posture regarding the more abstract federalist issues surrounding the Patient Protection and Affordable Care Act. The complaint alleges six counts, four of which are relevant to this discussion, and only two of which survived the defendant's 113 The arguments in favor and against this position are essentially the same as those addressed in the Virginia proceedings, and therefore they will not be repeated. Notwithstanding the complete invalidation of the Act through the nonseverability of the individual mandate, it is still important to review the findings of the court as they relate to the remaining counts. This is because the court did not find those provisions unconstitutional, and in turn did not apply related judicial concepts of federalism in a manner that truly protects state regulatory autonomy. The third count is that the noncompliance penalty attached to the individual mandate is unconstitutional.u 4 Plaintiffs here take a different approach than was taken in the Virginia case. They argue that the penalty used to enforce the individual mandate is a direct tax in violation of Congress' taxing powers per Article 1, Sections 2 and 9 of the Constitution. 115 However, the states cover their bases in count one by arguing that the noncompliance fee is in fact a penalty and therefore unconstitutional because it is intended to generate revenue. 116 The court ultimately dismissed the claim that the penalty is a direct tax and held that it is instead a penalty. 117 The next count that is relevant to this discussion is that the Act violates the anti-commandeering rule by taking away state regulatory discretion in the administration of Medicaid and forcing new administrative and financial burdens on the states. us The states claim that the regulatory and related financial burdens placed on them by the Act violate the 9th and 1Oth Amendments and the "constitutional principles of federalism and dual sovereignty on which this Nation was founded." 119 Further, the states argue the regulatory obligations violate their sovereignty and right to republican government under Article N, Section 4 of the Constitution (the Guaranty Clause). 120 Lastly, they argue that the choice to either submit to changes in 123 The states must either accept the changes to Medicaid, or give up federal funding for a program that serves millions of its needy citizens, and which they cannot sustain financially with the limited revenue sources available to them. 124 In its order granting summary judgment, the court ruled that the changes to Medicaid were within Congress's spending power, and therefore constitutional. 125 The final count discussed in the complaint is the most important for this Note, as much for the fact that it did not survive defendant's motion to dismiss as for its substance. The plaintiffs claim that through the regulatory scheme set forth in the Act, Congress commandeers state regulatory infrastructure and violates state sovereignty. 126 The argument is that the Act will "displace State authority over a substantial segment of intrastate insurance regulation . [Vol. 9:1 dismiss the commandeering count related to the establishment of American Health Benefit Exchanges is the most important for the purposes of this Note. Given existing judicial applications of the anti-commandeering rule, it is not surprising that the claim was dismissed. Commandeering cases have limited the rule's protection to those cases where Congressforces the states to use their legislatures to pass a statutory scheme in an area not previously regulated by the states. 130 That is, commandeering applies only where federal law requires the states to pass a law in an area previously unregulated by the states, and in effect controls the manner in which the states regulate their citizens. 131 As applied, the anti-commandeering rule does not protect state law from being preempted by federal legislative schemes that give the states the option to carry out their provisions or allow the federal government to administer them on the states' behalf. 132 This forecloses the states' claim under the Act, as it leaves regulation to the federal government should the states opt to decline participation. 133 This point of law requires some further elaboration because it raises important issues related to constitutional values of federalism.
As application of the anti-commandeering rule demonstrates, duly passed federal law will always preempt state law under the Supremacy Clause. However, the Supremacy Clause should not be applied to allow Congress to use its spending power to transform the states into bureaucratic vassals of a federal liege. This is especially so in the context of the anticommandeering rule, which has the stated purpose of promoting the constitutional rule that the states are not "regional offices nor administrative agencies" of the federal government. 134 ever, the finding of constitutionality as to Congress's exercise of its spending power also raises a potential discrepancy with existing applications of the law. Jonathan Adler notes that while citizens who purchase insurance from state operated exchanges are given a federal tax credit to help recoup their costs, citizens who purchase insurance from a federally operated exchange are not given this credit. 135 So where a state opts out of participation in the Act, the federal government will deny its citizens the tax benefits given to similarly situated citizens in states which administer their own exchanges. There is no case law that allows the federal government to condition spending directed at individual citizens on that citizen's state of domicile enforcing a federal regulation. If nothing else, this type of pressure is politically unsavory and offensive to the rule of law. Notwithstanding its ultimate invalidation of the Act, the district court's decision did very little to expand protections of state regulatory autonomy. If not for the finding of non-severability, only the individual mandate would have been voided while every provision challenged under the anti-commandeering rule would remain in force. This outcome prohibits a specific exercise of federal power, i.e., a requirement to purchase health insurance, but fails to prevent the federal government from assuming even greater and more constitutionally offensive authority through the Act's establishment of a broad regulatory scheme, and use of state governments as administrative tools. On the issue of the Act's overall validity, the district court concluded:
If Congress intends to implement health care reform-and there would appear to be widespread agreement across the political spectrum that reform is needed-it should do a comprehensive examination of the Act and make a legislative determination as to which of its hundreds of provisions and sections will work as intended without the individual mandate, and which will not. It is Congress that should consider and decide these quintessentially legislative questions, and not the courts. 136 In sum, while the whole Act was invalidated by the Florida district court, only the individual mandate was found unconstitutional. The court found legal support for the remaining provisions, which were annulled only through the non-severability of the individual mandate. In reaching this [Vol. 9:1 decision, the district court was bound by precedent. In fact, the court acknowledged and bemoaned its inability to address the threat to federalism posed by Congress's coercive use of its enumerated powers, specifically in relation to Medicaid reforms. 137 The importance of the non-severability finding by the district court is brought to the forefront by the Eleventh Circuit Court's reversal of this finding, and ultimate holding that the individual mandate is unconstitutional, but is severable from the Patient Protection and Affordable Care Act's remaining provisions, all of which the circuit court found constitutionally valid. 138 For example, the Circuit Court held that the Act's Medicaid provisions did not exceed Congress's Article I spending power. 139 The court concluded that the constitution allows Congress to attach conditions on its distribution of federal funds to the states. 140 While it acknowledged the existence of a Tenth Amendment limit on the coercive use of this power, the circuit court concluded that the Act's Medicaid provisions did not fall beyond this federalist limit. 141 Specifically, the Eleventh Circuit concluded that the Medicaid amendments were not unconstitutional as "unduly coercive," because the Medicaid Act allowed the federal government to make amendments at the time the states agreed to enter the regulatory partnership, and because no such amendment had ever been found unconstitutional for conditioning federal funding on state compliance, though several past amendments had done exactly that. 142 The circuit court also argued that the Medicaid provisions were not coercive because a majority of the funding burden created by the Act would be funded by the federal government. 143 Lastly, the circuit court argued that the Medicaid amendments were not coercive because the Act gave the states four years' notice of its regulatory changes, which is sufficient time for the states to decide whether or not to continue participation in the Medicaid program. 144 In short, the circuit court's remaining arguments in regards to commandeering largely followed the same reasoning employed by the district court in disposing of these claims. The legal theory involved with these claims will be addressed in more detail in the following section. Returning to the disposition of the individual mandate, the Eleventh Circuit concluded that the mandate was unconstitutional, but wru severable from the remaining provisions. 145 Thus, the circuit court found the individual mandate unenforceable, but left the Act's remaining provisions in force. The Eleventh Circuit cited the Supreme Court's "well-established" rule for severability that "unless it is evident that the legislature would not have enacted those provisions which are within its power, independently of that which is not, the invalid part may be dropped if what is left is fully operative as law." 146 First, the unconstitutional provision should be used to render the whole law invalid where it is evident that Congress would not have adopted the valid provisions of the law independently of adopting the unconstitutional provision. Second, where it is not so evident, a finding of non-severability should only be reached where after removing the unconstitutional provision, the valid provisions are not "fully operative as a law." The circuit court applied the latter rule (the "operative as law" rule) to all but two of the Act's remaining provisions. Two of the Act's industry reforms were subjected to the first rule of non-severability, striking down valid provisions where it is evident that they would not have been adopted if not for the adoption of the unconstitutional provision. In applying the "fully operative" rule, the court summarily concluded that the remaining provisions stood alone from the individual mandate and were independently "operative as a law." 147 As for two industry reforms-the guaranteed issue requirement and the prohibition on preexisting condition exclusions-the court found the provisions were "independently operative as law," but questioned whether they would have been adopted absent the individual mandate.148 The Circuit Court referenced legislative record in which Congress recognized that the individual mandate was essential to the larger industry reforms. 149 The forced purchase of insurance by healthy individuals would help mitigate the cost born by insurers through the Act's requirement that they accept all applicants for insurance, and not exclude any applicant based on a pre-existing condition. 150 However, the circuit court found that these reforms were not dependent on the individual mandate because no cross- reference to the individual mandate was present in the provisions of the reforms, and because Congress did not include a non-severability clause requiring the two reforms to be removed if the mandate is found invalid. 151 Ultimately, the court stated the remedial question on the issue to be whether the intent of Congress in passing the Patient Protection and Affordable Care Act is better furthered by (1) the Act enforced with all provisions except the individual mandate, or (2) the Act enforced without both the individual mandate and the two industry reforms. 152 The Eleventh Circuit concluded that the two reforms further the fundamental purpose of the Act to make health insurance more accessible and thereby reduce the number of uninsured.153 Removing these provisions would reintroduce restrictions on access to health insurance and therefore reduce the Act's impact on increasing access to insurance and reducing the number of uninsured. 154 Therefore, the court concluded that the individual mandate is severable from all remaining provisions of the Patient Protection and Affordable Care Act.
Together, these challenges to the Patient Protection and Affordable Care Act reflect an effort by the states to assert a strong, viable role within the federalist balance of power. As may already be evident, existing juris• prudence makes this a difficult task.
Beginning with the anticommandeering rule, the following section will outline the current law as it relates to the promotion of state autonomy, and the distribution of power mider the federal constitution.
III. THE CURRENT STATE OF FEDERALIST JURISPRUDENCE
Federalism refers to the Constitution's vertical diffusion of power between the states and the federal government. 155 It is embodied in the specific enumeration of federal power and the reservation of all remaining authority to the states and the people. This structure is essential to constitutional governance. It ensures that no single sovereign can aggregate the necessary power to oppress liberty or deny the people their express right to a republican form of government. As a negative document, the Constitution uses the specific enumeration of federal power to confine the federal government's authority to limited circumstances. The states and the people are left with the authority over the remaining regulatory areas. Because the states are the closest regulatory sovereign to the people, they must exercise their broad police power in a manner that does not offend the people's political preferences. Where those preferences are offended, a new state government can be elected, which in turn has the capacity to change policy This balance requires strong states with regulatory sovereignty that can be abrogated only where "national exigency'' requires and only in a manner consistent with the text of the Constitution and the principles and values which that text is designed to promote. This section will outline how the federalist structure of government is applied under existing jurisprudence. It will demonstrate the failure of modern jurisprudence to effectuate the constitutional system of government defined above.
A. The Anti-Commandeering Rule
The anti-commandeering rule was introduced by New York v. United States. 159 However the outer limits of the rule were discussed eleven years prior in Hodel v. Virginia Surface Mining & Reclamation Ass 'n,. Inc. 160 In Hodel, the state challenged a federal law requiring it to enact and administer a regulatory program over the surface coal mining industry. 161 The challenge alleged that the law was outside Congress's Commerce Clause powers and violated the Tenth Amendment. The Supreme Court found no merit in either argument. The Court concluded that the law did not exceed Congress's Commerce Clause powers because the record substantiated that local surface coal mining activity had an important impact on interstate commerce, and because the law had a rational relationship to the goals Congress sought to accomplish. 162 As for the Tenth Amendment, the court concluded:
[T]he Tenth Amendment does not limit congressional 156 Further, the .Court found that the states were not forced to regulate, because they were left free to opt out of the regulatory scheme and allow the federal government to assume the regulation for them. As a result, there was no commandeering. 164 · New York v. United States was the first case to expressly outline the anti-commandeering rule. 165 The State of New York challenged a federal law that required the state.'s legislature to either pass a law allowing for the establishment of a nuclear waste treatment facility within the state, or take title to any nuclear waste within its borders. 166 The Court referenced Hodel, stating that the anti-commandeering rule applies where the challenged federal act "commandeers the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program." 167 The court framed this rule as a protection of the "Constitution's plan for the allocation of intergovernmental. authority," inclusive of an understanding that th~ Constitution ·gave to the states a degree of sovereignty so that they could not be treated as "regional offices nor administrative agencies" of the federal government. 168 The Court stated that "while Congress has substantial powers to govern the Nation directly, including in areas of intimate concern to the States, the Constitution has never been understood to confer upon Congress the ability to require the States to govern according to Congress' instructions." 169 The Court noted that this rule did not stop Congress from pre-empting state law. 170 These are the two exceptions to the anticol1Ull8ndeering rule mentioned in Hodel.
The 176 In sum, the anti-commandeering rule is intended to protect the intentionally federalist balance of powers created by the U.S. Constitution. However, these cases show that the anti-commandeering rule applies only where the federal government forces the states to undertake new regulation, but is not applicable where the option is given for the states to submit administration of the law to federal control, or where a generally applicable federal law preempts state law in an area of plenary Congressional power. Further, it does not stop the federal government from treating the states likes bureaucratic agencies of the federal government so long as the states are allowed to either administer the federal program or give up all participation in the regulatory area. The federal government lacks both the sovereign and logistical capacity to implement broad federal programs on the state level without extensive state participation in administrating those programs. Supplementing federal capacity to regulate by using the bureaucratic infrastructure of the states to implement substantive federal policy defeats the purpose of creating separate regulatory spheres for the state and federal governments, and compromises the political autonomy of the States which is necessary to effectuate the system of government embodied in the Constitution. protections for state autonomy and the judiciary's preference for federal power. In formulating a judicial rule to protect the values of federalism, it is necessary to understand the manner in which power is balanced under existing law. Federalism depends as much on having a strong national government as it does on securing the autonomy of the states. 177 Any rule which serves to promote the values of federalism must take into account the constitutional mechanisms that shape state and federal power, as well as their judicial constructions. This Note addresses only the constitutional mechanisms invoked by the Patient Protection and Affordable Care Act. These include the Spending Clause Doctrine, Congress's power to tax, sovereign immunity, the Supremacy Clause, and the Commerce Clause.
B. Other Important Concepts to Federalist Jurisprudence
Congress's Spending Clause power is found in Article 1, Section 8 of the U.S. Constitution! 78 In this area, Congress's practice of conditional spending has the largest impact on the shape federalism. The Dole Doctrine, articulated in South Dakota v. Dole, 179 lays out the constitutional standard that Congress must meet when it conditions the receipt of federal funds on the state's compliance with a national regulatory standard. 180 In this case the Court upheld the constitutionality of a federal law that made federal highway funding contingent on the states' changing the drinking age to twenty-one years. 181 The Court reasoned that the power to tax and spend for the general welfare could be used to obtain regulatory objectives not otherwise within Congress's plenary powers, but only where four standards are met. These standards are: (1) the spending must be for the general welfare; (2) the conditions attached must be unambiguous, or "cognizant of the consequences of their participation"; 182 (3) the federal grants must be related to the federal interests involved; and (4) the condition attached must not run afoul of any other constitutional provision. 183 There is also an auxiliary fifth prong, which is the recognition that "in some circumstances the financial inducement offered by Congress might be so coercive as to pass the point at which 'pressure turns into compulsion. "' 184 This prong is used in the Florida proceedings to challenge the attachment of federal health services funding to the states' implementation of the Act's regulatory scheme. 185 This claim was not dismissed, but the court noted "the current 177 status of the law provides very little support for the plaintiffs' coercion theory argument." 186 This outcome could be linked to the fact that the Court in Dole tempered its decision with the declaration that in adjudicating the constitutionality of conditional spending, federal courts should "defer substantially to the judgment of Congress." 187 Congress's power to tax originates in Article 1, Section 8 of the U.S. Constitution, which gives Congress the power to lay and collect taxes for the general welfare and common defense. 188 A tax under this provision is defmed as "a pecuniary burden laid upon individuals or property for the purpose of supporting government." 189 Under this provision a tax must be laid for the purposes of supporting government. However, Congress may also use the taxing power to enforce an exercise of an enumerated power by imposing a penalty. 190 The Sixteenth Amendment gives Congress the power to raise an income tax. 191 Together, these two provisions give Congress a monopoly over government sources of revenue. 192 Sovereign immunity is embodied in the Eleventh Amendment, which states that " [t] )) (holding that the Eleventh Amendment not only protects the states from becoming party to law suits by judicial or congressional coercion, but also serves as "a recognition that the States, although a union, maintain certain attributes of sovereignty" within the constitutional system).
[Vol. 9:1 concept is important because it has been used as a limit on federal power, and as a means to give state autonomy life in the text of the Constitution. For instance, the concept of sovereign immunity coupled with the Tenth Amendment's grant of police powers to the states, is used to give the states nearly complete autonomy over land use regulation and has hindered the passage of a federal land use statute since one was first introduced in 1972. 196 This idea has also been used to overturn federal efforts to restrict the use of local land by state agencies. 197 In these situations the Court is doing more than invalidating government action because it violates an express constitutional provision, it is implementing "constitutional values into behavioral norms that impact the nature of national-state interaction." 198 In this way, the court recognized that the Constitution's federalist structure regulates the interaction of the state and federal governments on expressive grounds.
Like the Eleventh Amendment, Article V can be construed to convey sovereignty to the states. As states must "consent" to be party to suit under the Eleventh Amendment, Article V requires that two-thirds of the states "consent" to any proposed constitutional amendment. 199 Giving the states the ultimate check on the enumeration of additional federal power reflects the fact that the states existed before the federal government, and entered into the Constitution to transfer to it only those powers they saw necessary for the operation of an effective general government. This perspective is supported by the lOth Amendment's reservation of all powers not expressly enumerated to the federal government to the states. Article V bolsters the validity of this perspective by giving the states ultimate control over the enumeration of new federal powers, which can only be accomplished by constitutional amendment.
The federal counterpart to sovereign immunity is found in Article VI, Clause 2~ and is referred to as the Supremacy Clause. The Supremacy Clause invalidates state laws that conflict with legitimate federal laws. 200 The practice of invalidating state law through passing conflicting federal law is referred to as preemption, and has become accepted as a sort of un- .
207.
See, e.g., United States v. E.C. Knight Co., 156 U.S. 1, 11-13 (1895) (invalidating efforts to regulate intrastate sugar production as a violation of the police powers left to the states and holding that ''the power of a state to protect the lives, health, and property of its citizens, and to preserve good order and the public morals •.. is a power originally and always belonging to the states, not SUITendered by them to the general government, nor directly restrained by the constitution").
[Vol. 9:1 limits on congressional authority. 208
N. A NEW APPROACH FOR FEDERAUST JURISPRUDENCE
Current judicial efforts to protect federalism define specific limits on the enumerated powers of the federal government, but do not consider the values that these limits are intended to promote. 209 A court may invalidate an aspect of Congressional legislation based on a syntactical threshold of substantive federal power, but in the same case uphold another provision that offends basic principles of federalism because it is within that syntax and because the court does not otherwise see state autonomy as a limit on enumerated powers. For instance, the court in the Florida proceedings found the individual mandate to be outside the realm of Congressional power under the Commerce .Clause because the decision not to purchase health insurance is not an "economic activity." At the same time the court flatly rejected the commandeering claims against the Medicaid and American Health Benefit Exchange provisions because the requirements are within federal authority under existing jurisprudence, and because state regulatory sovereignty is not viewed as an affirmative limit on federal power.210 This sends the message that while federal power is limited, it is not limited by the need to promote the values of dual sovereignty, but by a textually contrived limit on Commerce Clause powers rooted primarily in semantics. At the same time it denies the constitutional value of state regulatory autonomy by allowing the federal government to compel state action or otherwise yield all regulatory relevance.
The courts should instead approach conflicts such as this one with a value driven rule. That is, the courts should look at how the contested action promotes or hinders the realization of values that underlie the federalist design of the constitution. This rule would better serve to protect the Constitution's structural requisites and their underlying purposes, by putting the onus of government action on the manner in which it promotes or hinders these values~ This section will first explore the values of federalism and how they are manifest in constitutional structure. It will then outline the failure of the anti-commandeering rule to promote these values and describe how the rule could be applied more aptly to these ends. 
A. Values of Federalism
Adam B. Cox outlines tbree essential values of federalism: tyranny prevention, experimentation and efficiency, and the enhancement of democracy.211 Each value is transcribed through the structural provisions of the Constitution, which are built around tbree organizing principles: accountability, diversification, and checks. 212 These principles are achieved through the Constitution's provision of dual sovereignty and divided power. If the corresponding structural provisions of the Constitution, discussed in the prior sections, are not applied in a manner that embodies these principles, the attached values of federalism cannot be achieved. Stated another way, if the states are not treated as regulatory sovereigns, then they cannot fulfill their role in the federal system, and the government cannot deliver the social and political values inherent to Constitutional order. 213 The following paragraphs will define each value and outline how its realization depends on the regulatory sovereignty of the states.
Tyranny prevention refers to ''the fact that the states can serve as and foster political counterweights to the incumbent powers within the federal government.'.2 14 Cox argues that the states can serve this role by offering "organizations that can support generalized opposition to the federal government.'ms Further, Cox explains that the political institutions of state government serve as an "interest group" on behalf of the citizens. In Federalist No. 26, Alexander Hamilton states, ''the State Legislatures . . . will constantly have their attention awake to the conduct of the national rulers, and will be ready enough, if any thing improper appears, to sound the alarm to the people, and not only to be the VOICE, but, if necessary the ARM of their discontent.'.2 16 Without the actual and perceived capacity of the states to serve as a counterbalance to the federal government the states are unlikely to fulfill this role. Further, if the citizens of the states do not perceive this capacity they will not see the value in using state political institutions to such ends. In this way, tyranny prevention relies on the states enjoying the degree of sovereignty necessary to effectively check federal authority.
Experimentation and efficiency refer to the value of having multiple, [Vol. 9:1 independent regulatory entities and the "economic efficiency [realized] through competition among the states." 217 The value of having multiple regulatory entities is in their ability to simultaneously undertake different approaches to the same problems; finding effective policy schemes through trial and error. This process also allows individuals to "vote with their feet." That is, where a state succeeds in crafting favorable policy and another state fails, the citizens of the latter state can move to the state with favorable policies, and in so doing show their support for one policy approach and their dislike for another. This process depends completely on the regulatory autonomy of the states to exercise the broad police powers left to them by the Tenth Amendment. 218 It depends on the Court recognizing state autonomy as a limit on federal powers. When federal law is allowed to dictate regulatory details to the states, they are unable to implement creative policies, or adapt the administration of policy directives to local needs. It also prevents a state from making corrections to problems it observes in regulatory programs. Where the states are left in control of the regulatory details, they can respond to observed problems efficiently. This efficiency can foster public appreciation and respect for local government, potentially encouraging civic participation. The ability to respond to such failures with efficiency and speed also enhances democracy, which happens to be the next federalist value addressed in this Note.
Efficiency and experimentation also can refer to the benefit of giving the states the ability to take the lead on issues of concurrent jurisdiction where the federal government has failed. Recent budget measures in states like Wisconsin and Indiana are prime examples.
Finally, the states enhance democracy through local civic organizations and other means of democratic participation. They also enhance democracy by giving local citizens the ability to elect policy-makers that may represent their preferences better than the aggregate national government. In some ways, this enhancement of democracy relates to the value of competition. State citizens can elect new leaders when the policies of the previous leaders were not successful, and these new leaders can erect policies that better meet these preferences with relative expedience. This federalist benefit is also referred to as the 'fit' "between a givenjurisdiction's policies and the preferences oflocal residents. " 219 The federal government does not give this same recourse. This is because if the federal government regulates 217. /d. at 1321; see also, e.g., Adler, supra note 135, at 204 (arguing that individual states create better policy through competition than the federal government can by independently implementing a single policy choice).
218. See, e.g., id at 1324. The phrase "left to" the states by the Tenth Amendment, rather than "granted to" the states by the Tenth Amendment, is important because the Constitution does not grant legislative powers the states. The states are the source of the powers distributed by the Constitution, and interpreting the Constitution to grant substantive powers to the states would be intellectually self-defeating to the underlying concept of government.
219. Adler, supra note 135, at 202.
an activity, and the citizens of some states are satisfied while others are not, only one of these preferences can be manifest in election results, thus leaving one set of citizens happy and the other not. If the states are left free to regulate the area, then a variety of political cultures can be represented in the policies of the several states, allowing individuals to choose the state that best represents their own political values. The enhancement of democracy value depends on the states being given the requisite regulatory autonomy to create diverse policy. 220 It also depends on the sovereign most accountable to its constituency holding the most regulatory authority. In other words, it requires the states to hold the most regulatory power over the citizens, as the citizens may more easily influence state policy to meet their interests. Similarly, enhanced democracy relates to the states capacity to make large-scale changes quickly as constituents demand, which is only possible through a grant of broad regulatory autonomy.
B. An 'Expressive 'Application of the Anti-Commandeering Rule
As applied, the anti-commandeering rule does not adequately promote the values of federalism. 221 The decisions in New York and Printz leave Congress free to impose uniform national regulation by preempting state law, or using a "carrot or stick" approach to coerce states into administering federal regulatory schemes. 222 In turn, federalist values like experimentation are hampered by the inability of the states to implement their own policy schemes. They are further damaged by the perception of state political illegitimacy created by federal control of state regulation, and judicial support for this conduct. Adam B. Cox explains: "The capacity of a state government to act as a political counterweight to the federal government through intergovernmental checking depends on both national political actors and state citizens perceiving the state to be a credible political institution."223 Cox further explains that a state's credibility depends on the state being able to maintain legitimately that it represents the interests of its citizens and, as a corollary, to maintain legiti-220. !d. at 202-203 (arguing that there is no single answer to health policy issues and the best results come from a decentralized system, in which the states are left to make policy that meets the preferences of their respective citizens).
221. !d.
222. Cox, supra note 3, at 1322-23 (referencing New York v. United States, 505 U.S.
144 (1992) (explaining that the anti-commandeering rule does not stop Congress from preempting state law, and does not apply where the challenged federal law was of general applicability); Printz v. United States, 521 U.S. 898, 918 (1997) (leaving intact Congress's conditional spending power)).
223. Cox, supra note 3, 1327.
mately that it voice (or threats, as it may be) in the national political arena is backed by the political force of its citizen-constituents. This requires the state to be able to claim to both national political actors and its own citizens that it represents its citizens' preferences or best interests. 224 [Vol. 9:1
It is impossible for the states to be "credible political institutions" · · when judicial standards leave the federal government to exert control over state regulatory infrastructure and use the threat of monetary drawbacks to force states to undertake the administration of this regulatory scheme.
In turn, the anti-commandeering rule should be applied in a manner that articulates the values promoted by the federalist design of the constitution. This will better gauge the constitutionality of government action than setting thresholds on Congress's enumerated powers. Specifically, the anticommandeering rule should "invalidate congressional legislation that treats the states as puppets." 225 That is to say, commandeering should be defined not just as a limit on Congress's ability to force states to pass certain laws, but also as a limit on Congress's ability to use its enumerated powers to coerce the states into acting as administrators of federal law. This rule would not invalidate generally applicable federal law, administered and enforced by the federal government. Congress could still directly regulate an industry under the Commerce Clause, for instance, so long as it did not require the states to enforce its laws through specific regulatory programs. That is, federal law would still preempt state law under the Supremacy Clause, but Congress could not force the states to implement specific regulatory schemes or outlaw similar state programs that are not inconsistent with the new federal law. This would fulfill the value of inter-state competition by allowing existing state programs to continue, while also promoting the federalist value of a strong general government. Congress would be left free to set general regulatory priorities on issues of national import, while the states would be left free to implement those priorities in an efficient manner that best represents the preferences of its constituencies.
Where deemed appropriate, Congress could establish federal programs that redirect federal funding from similar state programs or state administered federal programs, so long as they are fully administered by the federal government. Where state programs are preempted or otherwise made oncompetitive by the new federal scheme, the states could enter agreements with the federal government to participate in such programs, volunteering a portion of state resources and regulatory infrastructure to gain local administration of the federal program. Congress could not, however, make laws 224. Id. at 1327. 225. Id. at 1316. which require states to establish and administer a specific regulatory scheme, and provide that failure to comply with that requirement will result in a loss of federal funding and the assumption of all related regulatory burdens by the federal government.
With regards to this restriction on Congressional lawmaking, it is important to note that it is unlikely that the federal government actually has the political or logistical capacity to implement most nation-wide federal programs (e.g., Medicaid) without extensive state participation. To compensate for the lack of regulatory capacity, Congress often passes laws which require states to administer the resulting regulatory scheme or to lose access to related federal funds and all political relevance in the regulated area. 226 Because state governments do not want to deprive constituents of important services offered through state administered federal programs, they accept the funds along with the attached conditions. 227 Under an expressive jurisprudence, Congress would not be allowed to use its spending power in this way. As discussed above, constitutional governance requires that the states serve as legitimate political counterbalances to the federal government. 228 Where the courts allow Congress to pass laws that put the states in the position of a bureaucratic agent or unruly dependent, it sends the message that the political structures of state government exist to serve federal priorities. 229 Further, if Congress is prohibited from passing laws which assume and even detail state participation, and use Congress's greater access to tax revenue as the carrot and stick for state obedience, then Congress would have to pass laws which account for the specific regulatory capacity of the federal government, and which are politically popular enough to garner the support of state leaders. In turn, Congress would produce better public policy under an expressive federalist jurisprudence, because under an expressive theory Congress would not pass a law without first considering whether the federal government has the capacity to carry out the resulting regulatory scheme independently, or without otherwise ensuring that the law has sufficient political support to garner voluntary state cooperation.
Congress would not necessarily sacrifice substantive lawmaking powers under the expressive reading of the constitution outlined in this Note. Under an expressive view of federalist jurisprudence Congress could pass nearly all the substantive regulations in the Patient Protection and Afforda- ble Care Act. Congress could not, however, use the Act to place the states in a subservient position to the federal government, by requiring them to establish and administer a specific regulatory scheme, and to sacrifice critical federal funding or otherwise implement specific changes to state Medicaid programs that essentially eliminate the ability of the states to operate the federal program in a manner that accounts for local preferences and individual circumstances. 230 How the expressive· rule specifically applies to the Patient Protection and Affordable Care Act will be addressed more thoroughly in the following section.
V. ANALYSIS
This section will apply the expressive rule discussed here to different provisions of the Patient Protection and Affordable Care Act. The outcomes will demonstrate how expressive principles can be used to draw thresholds on federal power that do not depend on epidemiological inquiry into the precise words of the enumerated power exercised. Applying a legal test based on ''values" always runs the risk of political bias. The rule presented here is strictly based on federalist concepts of state and federal power underlying the text of the Constitution. It uses a holistic reading of that text to draw a picture of the resulting form of government and to decipher the political values enforced by that form of government. The first example will demonstrate how an expressive federalism would not necessarily enhance the power of the states, or limit the regulatory sovereignty of Congress, but rather· would limit the ability of Congress to use its enumerated powers in a way that ignores and detracts from state regulatory autonomy.
As will be shown, Congress would still have the power to regulate areas it currently regulates, but Cotigress could not create policy based on using the states as administrative agents.
Provisions of the Patient Protection and Affordable Care Act that introduce direct federal regulation into intrastate insurance industries would be found constitutional under an expressive theory of federalism. Contrary to traditional views, 231 the federal government has the power to regulate the insurance industry. 232 Hal S. Scott explains that insurance companies are now largely owned and operated by nation-wide financial companies and in 230 . See Second Amended Complaint, supra note 69,, 53-60 (outlining the regulatory burdens placed on the states through the Act, and explaining bow these burdens, along with the Act's Medicaid reforms, restrict the states' ability to regulate insurance and administer related health service programs in a manner that accounts for local demographics, and the need for state government to address other priorities).
231. This regulatory authority could be extended to establish the minimum health benefits an insurance policy may offer as a condition on participation in the industry. Such regulatory efforts would fit within Congress's authority to establish laws necessary and proper for the execution of a plenary power, in this case the regulation of interstate commerce. 235 Congress's commerce power includes the authority to "facilitate. interstate commerce by eliminating potential obstructions, and to restrict it by eliminating potential stimulants." 236 In this vein, the federal government makes a convincing argument that "decisions about how to pay for health care in the aggregate shift tens of billions of dollars of health care costs each year,, from the uninsured, who frequently are unable to pay for the medical services they receive, onto other participants in the health care market. " 237 If insurance companies are forced to sell a minimum set of benefits for a reasonable rate it would encourage participation in insurance markets and decrease the number of uninsured. In tum, such rules would be "appropriate" and "plainly adapted" to executing Commerce Clause power. 238 Along this same line of reasoning, Congress's Commerce Clause power extends to the Act's effort to make insurance markets more accessible by prohibiting in-233. Scott, supra note 6, at 139. surers from denying coverage or setting premium prices based on an applicant's pre-existing condition. This removes further obstacles from entry into insurance markets. The reforms guarantee that individuals who cannot access coverage under the current system will be able to purchase insurance in every state market at a reasonable price. Congress's power to regulate underwriting practices is supported by Pallozi v. Allstate Life Insurance Co., where the court upheld provisions of the Americans with Disabilities Act that prohibited insurers from denying applicants based on a disability_239
These industry regulations promote the federalist value of a strong general government fit to pursue the general welfare of the people. Where a problem has national implications which cannot be appropriately resolved by the independent regulatory efforts of the states, the need for a strong national government is greatest, and federal action is most valuable. Health care is an issue that has taken on an ever-greater national dimension. Medicaid has grown significantly and has an important presence in every state insurance market. 240 Medicaid funding is shared by every state and of course derived from the taxes paid by the citizens of each state. The more money hospitals lose rendering uncompensated and undercompensated care to the uninsured and indigent, the more health care costs will rise. Since health care costs are shared nationally, both through federal insurance programs and the mJ.llti-state operations of insurers, it is reasonable to look for a national solution. The Act's industry regulations that are geared toward opening insurance markets are therefore in line with the critical purpose citied by James Madison for abandoning the Articles of Confederation in favor of creating a federal constitution defined by a strong central government endowed with powers "adequate to the exigencies of government and the preservation of the union." 241 The nature of regulable subject matter within Congress's Article 1, Section 8 powers, is likewise limited to activities that inherently entail issues of national import, and which cannot be effectively addressed by the legislative efforts of the several states.Z 42 To conclude, an expressive theory of law would endorse Congress's efforts to address the national problems of uninsurance and rising health care costs by using its Article 1, Section 8 powers to make intrastate insurance markets accessible to all state citizens. However, the resulting laws would have to be administered by the federal government, and would still need the support of the people to remain in force. 243 This latter observation will be expanded on later. Unlike the Act's general regulation of the insurance industry, the individual mandate provision would be held invalid under an expressive view of federalism. Since the states have sovereign authority over the exercise of all powers not enumerated to the federal government, any expansion of those enumerated powers necessarily means a contraction of state sovereignty.244 Since the individual mandate exceeds Congress's Commerce Clause power, or at least expands its scope to allow for the regulation of decisions not to enter interstate commerce, its validation would represent an expansion of federal authority. 245 By expanding the scope of the Commerce Clause, the courts would allow Congress to regulate any number of activities or passive decisions so long as they have a substantial impact on national commerce. Allowing Congress to regulate beyond the scope of its textual power detracts from the states • ability to check federal power by using the courts to enforce the textual bounds of the Constitution. This is offensive to tyranny prevention. It is also offensive to the values of efficiency and experimentation. Allowing Congress to regulate new types of activities under the Commerce Clause infringes on the Tenth Amendment's reservation of state sovereignty over such activities. This means there are fewer circumstances in which the states can adopt independent policy measures, and facilitate competition among these approaches. It also means the states are less able to make policy that meets the preferences of their individual constituents, and the people are in turn less able to affect policy preferences using the state political process. 246
As an alternative to the mandate, Congress could establish a singlepayer insurance system in which every individual pays a tax and in turn receives health benefits from the federal government. Since Congress can regulate insurance under the Commerce Clause, and since there is no forced purchase, the single payer system would not violate or expand Congress's enumerated powers. The states would not be commandeered to implement individual insurance exchanges, and the people would not be forced to undertake a commercial activity involuntarily (although their choice in regards to the purchase of health insurance would be obliterated). Under the tax 243 . See generally Cox. sUpra note 3, at 1326 (arguing that federalism prohibits federal law that treats the states as administrative puppets, and argues that where the people perceive their state government as ineffective to protect their political interests, they will participate directly in the political process rather than the state).
244. U.S. CoNsT. amend. X. 245. Memorandum Opinion (Cross Motions for Summary Judgment), 728 F. Supp. 2d 768, 782 (B.D. Va. 2010) (concluding that the decision not to purchase insurance is not a commercial "activity" regulated under existing understandings of the Commerce Clause).
246. Adler, supra note 135, at 202 (arguing that the federal government should not pass legislation that attempts to offer a "single right answer" to a problem that evokes a variety of policy preferences). and spend power, Congress could institute a tax on every individual and use it to. fund a federal health plan. In this way, much like social security, holding a health insurance plan would simply be a product of paying taxes. While this approach appears to be a greater exertion of federal control then the regulatory scheme established by the Act, and would not be attractive to an advocate of small government or individual economic freedom, it does not violate the constitution's political order, nor the values underlying a well-enforced federalist government. A federal single payer system would simply replace the Act's state-exchange system with a single federal exchange, which would assume the full administrative burden for distributing government insurance policies. This would fulfill the value of a strong general government, capable of instituting unitary solutions to national problems. While it would contradict the value of experimentation, it would further the value of efficiency, as in instances of national necessity a single policy answer is preferable to multiple state approaches.
This conclusion is not an endorsement of a single-payer system. Congress could create such a regulatory regime, but will only do so if it has the political capital to do so. Herein lies one of the most important checks on the federal government-the political process. Elections give the people the ultimate check on Congress's ability, and willingness, to regulate. State sovereignty only prevents the federal government from exceeding its plenary powers, and cannot check independent federal regulation of activities within those plenary powers. It is ultimately up to the people to use the political process to decide which activities the federal government will regulate with its enumerated powers. It is that much more important, therefore, that the courts enforce state sovereignty and restrict the manner in which the federal government regulates. Otherwise the people's check on the activities regulated by Congress will not be reinforced by constitutional limits on Congress's regulatory authority.
The Act's requirement that states establish an American Health Benefit Exchange would be invalidated under a value-centered theory of federalism. This requirement damages the political legitimacy of the states and treats them as "puppets." 247 Further, it hinders the value of competition by dictating to the states how to regulate intrastate insurance transactions. Dictating regulatory process also limits the states' ability to respond to the preferences of their constituents. Where Congress at once preempts state regulation and simultaneously requires the states to enforce the corresponding reforms, Congress furthers the value of having strong central government, but violates the constitutional autonomy of the states. The Act does offer the opportunity for the states to apply for a waiver of its provisions? However, the waiver requires that the state regulatory plan include the establishment of an exchange under the definition of the Act. 249 It requires coverage offered through such an exchange to meet the requirements of the essential benefits package. 250 The waiver provisions do not allow the states to retain regulatory autonomy. Ultimately, the states may opt out of the exchange requirement and allow the federal government to assume the Act's full regulatory burden on the state's behalf. 251 Congress probably assumes that this option will scarcely be exercised. If every state opted out of participation and instead left the Act's full regulatory burden to the federal government, it is unlikely the Act's provisions could ever be fully implemented.252
The exchange provision is also important for its expressive implications on federalism. By allowing Congress to treat the states as "administrative agencies" of the federal government, the court sends the message that the states are not counterbalances, nor political alternatives to the federal goveriunent, but rather its administrative arms. 253 This gives the people the perception that the states are not viable means to further their interests and discourages state-level participation. This of course impacts the ability of the states to facilitate the collective rebuke of federal policy.2 54 Both of these outcomes harm the values of tyranny prevention and the enhancement of democracy.
As for the .commandeering claims related to Medicaid, 255 the most harmful provisions for the values of federalism are those that dictate how the states can administer the Medicaid program. 256 This harms the value of competition by limiting state flexibility to administer the Medicaid program in different ways, thereby finding the best policies by. trial and error.· Further, it destroys the ability of individuals to choose the state that best meets their policy preferences. This is not to say that Congress cannot set minimum standards for state Medicaid programs, but only. that these standards should not reach the point where they compromise the role of the states in the federalist balance of power. 257 249 This threshold is breached where federal control over state administration preempts all state efforts to account for local circumstances in operating the program. As mentioned above, the Patient Protection and Affordable Care Act curtails state efforts to keep the costs of Medicaid down by prohibiting restrictions on eligibility and requiring states to provide Medicaid participants with .an extensive set of health benefits.2 58 It further eliminates state discretion in how the program is administered by putting in place comprehensive instructions for how the Medicaid program is to be operated and presented to citizens. 259 Where, as with Medicaid, the states enter into a regulatory ''partnership" with the federal government, through which services are provided to citizens that neither the states nor federal government could alone offer, the sovereignty of the states should be enough to invalidate federal legislative efforts to transform the regulatory partnership into a set of federal dictates carried out by quietly compliant state governments. When the states lose all regulatory discretion, and assume the role of passive administrators, the federal-state partnership ceases to further the value of state participation in the program. 260 As such, Congress should either allow the states to administer Medicaid in a way that acknowledges state autonomy, or else assume complete control of adminis-. tering the program.
By threatening to take away Medicaid funding from states that do not comply with the reforms discussed above, the Act again compromises the political legitimacy of the states. It does so by hindering the states' ability to create policy that satisfies the needs of constituents. Federal funding for Medicaid makes up a large portion of the funds spent by states to provide health care to the indigent and elderly. 261 Some scholars argue that Medicaid has evolved into a de facto "obligatory'' program for the states to oper-. ate,· because it so important to their citizens. 262 Because the. federal government has access to more revenue through its general taxing power and nation-wide tax base, it is an abuse of this power to use it to coerce states to comply with federal dictates, particularly where the funding is directed toward such an important program. This is especially so since the states granted Congress its monopoly over tax revenue through their ratification of the Sixteenth Amendment, which they most likely would not have done with the expectation that Congress would use the resulting revenue to further impinge on state legislative autonomy. 263 Beyond these expressive limitations, Congress's spending power is textually limited to providing for the national defense and general welfare. Where a state is denied access to federal health service funding based on its failure to administer the Medicaid program to exact federal specifications, Congress is not using its spending power to promote the "general welfare" because needy citizens of the de-funded state would be denied access to federal benefits enjoyed by similarly situated citizens domiciled in compliant states. With conditional spending, Congress can never promote the general welfare because the spending will only promote the welfare of citizens residing in compliant states. As for the states, Congress's use of its spending power to dictate federal priorities into state law does not promote the "general welfare" of the nation. While the specific dollars may ultimately promote the general welfare of state citizens, the use of the spending power initially as a pivot for leveraging federal policy preferences against state regulatory autonomy in fact detracts from the general welfare by hindering the realization of political values attributable to the proper operation of federalist government. However, conditioning the receipt of federal funds on the states' use of those funds to implement a general regulatory scheme aimed toward providing state citizens with needed services may be · constitutionally acceptable. Requiring states to use federal funds to provide a service to its citizens promotes the general welfare. But in all circumstances, the amount of funds distributed by Congress to an individual state should be determined by state population or relative programmatic need, and not the degree to which the state implements specific, non-substantive federal dictates. In this way, Congress can address a national issue that individual states cannot afford to deal with alone by providing states with the requisite funds and a regulatory roadmap. This promotes the value of a strong central government while leaving state autonomy intact. From an expressive perspective, this type of federal funding regime would appropriately portray Congress's superior capacity to address national issues, and also further the concept of a cooperative federalism, in which mutual respect for the sovereignty of the states and the federal government is constitutionally enforced.
263. Baker. supra note 191, at 212-14 (explaining tbat the states gave Congress their monopoly on revenue voluntarily through the ratification of the 16th Amendment, and it is used to impinge on state autonomy).
[Vol. 9:1 To conclude, the Constitution's textual limitations on Congress's spending power fulfill the federalist purpose of creating a strong central government particularly suited to act on issues of national importance. Congress's power to act is deliberately tailored to national issues, specifically the national defense and general welfare. With this in mind, the courts' endorsement of the modern conditional spending regime appears intellectually irreconcilable with the spending power's text and the federalist principles it furthers. A common justification used to ignore such federalist directives in the text of the Constitution, is that over time the states have granted the federal government the authority it currently wields, and have consented to their diminished role in the political order. Conditional spending is· one example of this phenomenon, as scholars argue that when the states agreed to take federal funds they consented to meet any regulatory conditions Congress might attach to those funds. T his argument will be addressed in the following section.
VI. AN IMPoRTANT COUNTERARGUMENT
One may argue that the states have consented to the expansion of federal power discussed in this Note, and in tum knowingly sacrificed their regulatory autonomy. 264 Specifically, Article V gives states the ultimate control over the fate of constitutional amendments. 265 By ratifYing the Sixteenth Amendment, the states voluntarily created a federal monopoly over tax revenue. 266 The states have further tied their own hands by restricting their tax power in state constitutions. 267 Through these actions, it can be argued that the states have voluntarily submitted themselves to conditional spending by the federal government, and in tum given up their expectation of regulatory autonomy. 268 If the states tie their own hands in terms of revenue generation, they cannot reasonably expect to regulate completely independent of federal handouts. And in tum, the federal government cannot be expected to make monetary grants to the states for no consideration. 269 PoL'Y 129, 130-31 (1993)} (arguing that the states voluntarily gave the federal government a monopoly on tax revenue and this bas been used to further diminish their regulatory autonomy).
See
267. Jd. at 212 (citing a few examples of state's limiting their taxing power by constitutional amendment).
268. Jd at 212-218 (outlining the practice of conditional spending imd its implications on state regulatory sovereignty).
269. ld at 212 (explaining that the states must submit to federal regulations in order to
Giving up access to revenue is thus defined. as constructive consent to federal control of state lawmaking. Likewise, the states sacrificed a portion of their political sovereignty by ratifying the Seventeenth Amendment thus leaving the election of Senators to the people. 270 Without the ability to elect Senators, it is argued that states cannot adequately protect themselves from coercive exercises of federal power. 271 In this way, it is argued that by consenting to give up control over the election of Senators, the states voluntarily submitted to the regulatory control of the federal government. This interpretation of the 17th Amendment's effect does not consider the context in which it was drafted, or the constitutional values underlying the states' decision to ratify. In fact, the amendment was not a means to weaken states, but to decrease the time it takes to elect Senators and eliminate corruption linked to the states' selection of senators. 272 These two purposes promote the federalist values of enhanced democracy and prevention of tyranny. Democracy is enhanced by giving the people the choice of their representatives, while the prevention of tyranny is promoted by eliminating corruption and also by removing a state control over the make-up of the federal government, thus fostering a more cooperative dual federalism. In this context it is hard to say that the Seventeenth Amendment should be construed as a limit on state sovereignty, as the transfer of power made by the states served the purpose of promoting inherent federalist values. Even with the Seventeenth Amendment the states still maintain some constitutional control over the shape of the federal government through the electoral college established under Article I, Section 1, Clause 2, and the Article I, Section 4, Clause 1 power of the state legislatures to set the time, place, and manner for holding Congressional elections. 273 Further, state governors must approve Senate judicial appointments, giving the political apparatus of the state continued supervision of Congressional activity which has a direct effect on the formation and operation of state law.
Returning to the Sixteenth Amendment, while the states undoubtedly consented to the transfer of taxing power to the federal government, this transfer of power cannot be expanded beyond those police powers the states expected to sacrifice in ratifying the amendment. Nor can it be construed to reset the constitutional order created by the document's remaining provisions. That is, this single transfer of power cannot be construed to comreceive funds, and where they do not like the federal policy they must decide whether to enforce the policy and take the money, or decline to enforce the policy and lose the attached funds).
270. Rappaport, supra note 264, at 866 (explaining that the federalist dynamic has changed with the ratification of the Seventeenth Amendment In turn, it is not reasonable to assume that when the Sixteenth Amendment was ratified, the states expected to sacrifice accesses to needed tax revenue, or to make themselves dependent on federal funding for regulatory activities they had not yet imagined. To argue otherwise requires the transposal of modem political circumstances onto decisions made by states governments ninety-eight years ago.
In conclusion, consent justifications for increased federal control must be limited by an examination of the constitutional context in which the states • transfer of power was made, the reasons it was made, and the effect of the new amendment within the resulting constitutional order. Where the states sacrificed a power to promote a federalist value, or at a time when the sacrifice of that power had a limited effect on its sovereignty due to existing legal conditions, it should not be assumed that the ratification of the amendment conferred the states' consent to serve a lesser role within the constitutional order. The argument that the states consented to serving a lesser role in the modem political order cannot be justified by reference to their ratification of amendments ninety-eight years ago, at a time when the federal government's exercise of such powers did not pose a threat to state sovereignty.
Vll. SUMMARY
The Patient Protection and Affordable Care Act expands the role of the federal government in the regulation ofhealth care. The Act establishes a regulatory scheme and gives the states a Hobson's choice to enforce its provisions or to sacrifice their participation in the regulation of health insurance. However, current federalist jurisprudence is inadequate to promote the values that underlie constitutional order. In particular, the anticommandeering rule does not accomplish its stated purpose to protect the regulatory autonomy of the states and prevent the federal government from 274. Rappaport, supra note 264, at 866-867 (arguing thlrt it is possible to find immunities for states against conditional spending and commandeering even with the Sixteenth and Seventeenth Amendments).
275. treating the states like administrative puppets. In order to maintain the form of federalist government required by the constitution, the anticommandeering rule must be applied in a manner that treats the states as independent sovereigns. This can be accomplished by framing the threshold of constitutional validity for a given exercise of federal authority, as the manner in which the action furthers the political values the constitution's federalist structure was created to promote. Where federal regulatory efforts disregard the sovereignty of the states and hinder their ability to act as viable political alternatives to federal authority, the corresponding law may be unconstitutional if it does not otherwise promote a value inherent to the federalist structure of constitutional governance. The value of a strong general government capable of addressing national issues, for example, will outweigh the loss of other federalist values where Congress assumes regulatory control over an activity within the reach of its enumerated powers but previously regulated by the states, so long as it does not unduly infringe on state sovereignty in the process. Without a strong judicial rule to protect regulatory sovereignty, states have little recourse to federal action. They depend instead on federal political institutions to create changes on behalf of constituents. This is not an efficient form of recourse, nor does it fulfill the states' role in tyranny prevention. The proceedings against the Patient Protection and Affordable Care Act give the courts the opportunity to establish such a rule. The States cite federalist arguments in support of their commandeering claims, 276 as wells as in support of their arguments against the individual mandate. 277 While the courts have acknowledged this position, each ultimately declined to use federalist principles as dispositive factors in determining the constitutionality of the federallaw. 278 Even though the Florida district court found the entire Act void, this was based solely on its finding that the individual mandate is unconstitutional and non-severable from the reaming provisions. The Act's challenged Medicaid reforms and programmatic mandates were found constitutional by the Florida court, while the constitutional deficiency of the individual mandate had nothing to do with the appropriate role of Congress in federalist design of the constitution.Z 79 Instead, the mandate was voided on syntactical grounds, supported by the premise that Congress [Vol. 9:1 may only regu~te commercial "activity'' under the Commerce Clause, and the decision not to purchase insurance could not properly be defined as an "activity.'o280 What is worse, the Eleventh Circuit Court of Appeals concluc:Jed that the individual mandate was severable from the. remaining Act, leaving the most constitutionally offensive provisions in place. Under a value ... based application of the anti...commandeering rule, all of these provisions would be unconstitutional because they undermine the federalist values of regulatory competition, enhancement of democracy, and prevention oftyranny. This alternative outcome would endorse the importance of such values and condemn political efforts to contravene the Constitution's textual mandates .. · By taking the narrower syntactical approach, the court has failed to fulfill its role in the Constitutional system and has further degraded the already decaying rule of law. However, the Supreme Court still has the opportunity to invalldate the entire Patient Protection and Affordable Care Act, and in tum strike a victory for constitutional governance. Whether the Court orien~ such a decision in federalist values or more specific concerns reprding the power of Congress, the outcome would serve as a step toward enforcing the· Constitution's deliberate limits on federal authority.
280.
See, e.g., id. at 23.
